
RECEI\n=n
NOV 15 1999,

Before the
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Washington, D.C. 20554

In the matter of

Wireless Consumers Alliance, Inc.

)
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)

Petition for a Declaratory Ruling )
on Communications Act Provisions and FCC )
Jurisdiction Regarding Preemption of State Courts )

ct- from Awarding Monetary Damages Against )
.~ Commercial Radio Service Providers for )

-" Violation of Consumer Protection or other )
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WT 99-263

To: The Commission
AMICUS BRIEF

Commentor is Plaintiffs' counsel in a class action styled JAMES J. WHITE, PERRY

KRANIAS, RALPH DELUISE and WALL STREET CONNECTIONS, INC. vs. GTE

CORPORATION; GTE WIRELESS INCORPORATED f/k/a GTE MOBILNET

INCORPORATED; GTE WIRELESS OF THE SOUTH INCORPORATED f/k/a GTE MOBILNET

OF THE SOUTH INCORPORATED; GTE MOBILNET OF TAMPA INCORPORATED; GTE

WIRELESS OF HOUSTON INCORPORATED; GTE MOBILNET OF CLEVELAND

INCORPORATED; and GTE MOBILNET OF THE SOUTHWEST INCORPORATED,

(collectively "GTE"), brought in the United States District Court for the Middle District of Florida,

Case No.97-1859-CIV-T-26C, ("GTE Class Action"). The United States District Court for the

Middle District of Florida has held that state law claims for violation of Florida's Deceptive and

Unfair Trade Practices are not preempted as improper rate regulation in violation of the FCA.

In the GTE Class Action, the Plaintiffs have not asserted that the rates themselves are unjust

and unreasonable, rather they have asserted that GTE failed to disclose or otherwise concealed the
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true nature of their billing practice to consumers, and as such constitute an unfair and deceptive

practice under §201(b) of the Communications Act. The pertinent factual allegations found in the

GTE Class Action Third Amended Complaint (a complete copy is attached hereto as Exhibit "A")

are as follows:

17. At no time did GTE adequately inform or disclose to Plaintiffs that they
would be charged for all airtime on a Rounded Up basis nor did GTE
adequately disclose the nature of its Rounding Up practices.

18. Plaintiffs and class members were reasonably induced into contracts, both
oral and written, for cellular services by GTE with advertisements and
materials, including, among other things, promises of free airtime. Such
advertisements and materials do not disclose GTE's practices of Rounding
Up.

19. The regular monthly bills provided to Plaintiffs and GTE's cellular phone
customers do not disclose or explain to the consumer GTE's practice of
Rounding Up. Please see the Sample Billings attached as Composite Exhibit
"A".

20. Plaintiffs and similarly situated GTE cellular phone service customers
entered into certain contracts for said cellular service. Nowhere in said
contracts is there an adequate a description or disclosure, if any, provided as
to GTE's Rounding Up practices. A copy of a Representative Plaintiff's
contract is attached hereto as Exhibit "B" and made a part hereof.

21. The parties to the contracts are (i) GTE (GTE MOBILNET SERVICES
CORP. and any and all other subsidiaries and affiliates of GTE MOBILNET
SERVICES CORPORATION) and (ii) Plaintiffs and class members.

22. The contracts, both oral and written, were used by Defendants with both
business customers and with personal use customers.

23. Over time, based upon the deceptive nature ofGTE's Rounding Up practices,
Plaintiffs and GTE cellular customers similarly situated have paid for
Rounded Up airtime well in excess of actual airtime used.

As can be seen clearly above, the GTE Class Action does not allege that GTE's rates are

unjust or unreasonable, rather the basis of the complaint is the deceptive manner in which "next

minute" charges for airtime are concealed from consumers.
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It should be further noted that the GTE Class Action is a federal suit, primarily brought

pursuant to 28 U.S.C. 1331 (Federal Question), 47 U.S.c. 201 (B) (The Communications Act), 18

U.S.c. 1341 (Mail Fraud), and 18 U.S.C. 1961 et. seq. (RICO). The GTE Class Action arises under

the laws of the United States, and the United States District Court has jurisdiction over Florida state

claims under the principles of pendent jurisdiction. The state claims asserted all relate to GTE's

unfair and deceptive trade practices, and have nothing to do with the actual rates set by GTE.

Plaintiffs have not requested a judicial determination of the justness or fairness of the chosen rates,

rather they seek that the deceptive practices of those CMRS providers be enjoined and that

consumers be justly compensated. In other words, consumers are asking to be fully informed of the

"next minute" billing practice, and have not complained that the rates themselves are too high or

unfair.

GTE filed a Motion to Dismiss the state law claims (breach of contract and violation of

Florida's Deceptive and Unfair Trade Practices Act) in the Third Amended Complaint, claiming that

such claims are preempted expressly and completely as improper rate regulation in violation of the

FCA. The Court specifically held that these claims are not preempted by the FCA. (A complete

copy of the Court's Order is attached hereto as Exhibit "B").

Respectfully submitted,

t -llh.DE t

Richard F. Meyers,
STAACK & SIM ,P.A.
121 N. Osceola Avenue, Second Floor
Clearwater, FL 33755
Ph: (727) 441-2635
Attorney for GTE Class Action Plaintiffs
FBN#0893315

E:\CLTlCELLPHON\GTECELL\FCC.GTEIAMICUS.FCC
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IN THE UNITED STATES DISTIUCT COURT
fOR THE MIDDLE DISTRICT OF FLOIUDA

TAMPA DIVISION

JAMES J. WI-llTE, PERRY KRANIAS,
RALPH DELUISE and WALL STREET
CONNECTIONS, INC.

Representative Plaintiffs,

vs.

GTE CORPORATION; GTE WIRELESS
INCOIU)ORATED Uk/a GTE MOl3lLNET
INCORPORATED; GTE WIRELESS OF
THE SOUTH INCORPORATED f/k/a
GTE MOBILNET OF THE SOUTH
INCORPORATED; GTE MOl3lLNET OF
TAMPA INCORPORATED; GTE WIRELESS
OF HOUSTON INCORPORATED; GTE
MOBILNET OF CLEVELAND INCORPORATED;
and GTE MOBILNET OF THE SOUTHWEST
INCORPORATED,

Defendants.

----------_---:/

Case No, 97-1 859-CIV-T-2GC

CLASS ACTION COMPLAINT;
DEMAND FOR JURY TRIAL

THIRD AMENDED COMPLAINT

The named Representative PlaintiITs, JAMES J. WHI'fE, PERRY KRANIAS, RALPH

DELUISE and WALL STREET CONNECTIONS, INC. (hereinaller referred to as "Plaintiffs"), on

their own behalf and behalf of all others similarly situated, sue the Defendants, GTE

CORPORATION; GTE WIRELESS INCORPORATED 11k/a GTE MOBILNET INCORPORATED;

GTE WIRELESS OF THE SOUTH INCORPORATED Uk/a GTE MOBILNET OF THE SOUTH

INCORPORATED; GTE MOBILNET OF TAMPA INCORPORATED; GTE WIRELESS OF
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HOUSTON INCORPORATED; GTE MOBlLNET OF CLEVELAND INCOIUlORATED; and GTE

MOBILNET OF THE SOUTHWEST INCORPORATED, (hereinafter collectively referred to as

"GTE"), and allege:

PARTIES

1. This action is brought by Plaintiffs as a class action, on their own behalfand on behalf

of all others similarly situated, under the provisions of Rule 23, Federal Rules of Civil Procedure.

2. Representative Plaintiffs, JAMES J. WIlITE, PERRY KRANIAS, and RALPH

DELUISE are citizens of the United States, and are residents ofthe State of Florida. Members of

the class are residents throughout much onhe United States.

3. Representative Party Plaintiff, WALL STREET CONNECTIONS, INC., is a

dissolved Florida Corporation having Ralph DeLuise as its surviving President and having conducted

its business from a primary office located in Pinellas County, Florida.

4. At all times material hereto, GTI~ CORPORATION is a New York corporation

engaged in, among other things, providing, among other services, cellular telephone communication

services throughout the United States either directly or indirectly through its subsidiaries and

affiliates. GTE CORPORATION is the parcnt corporation of or is otherwise afIiliated with all other

Defendants named herein.

S. At all times material hereto, GTE WIRELESS INCORPORATED f/lua GTE

MOBILNET INCORPORATED, is a Delaware corporation engaged in providing cellular

telephone communication services throughout the United States either directly or indirectly through

its subsidiaries and affiliates.

G. At all times material hereto, GTE WIRELESS OF THE SOUTH

2

STAACK 4"') t>lJl'lIvlS I'.A .• AH"l'IH'Y.

121 Nodi. 0 .....,,14 Ave·lIu... 2",1 1'1"...·. (:I..4'·wa( ..... FL 337!i[,



INCORPORATED f/k/a GTE MOBILNET OF THE SOUTH INCOIU)ORATED, is a

Delaware corporation engaged in providing cellular telephone communication services throughout

the United States either directly or indirectly through its subsidiaries and affiliates, and is duly

authorized to conduct business in the State of Florida.

7. At all times material hereto, GTE MOBILNET OIi' TAMPA INCORPORATED,

is a Florida corporation engagcd in providing cellular telephone communication services throughout

the United States either directly or indirectly through its subsidiaries and affiliates, and is duly

authorized to conduct business in the State of Florida.

8. At all times material hereto, GTE WIRELESS OF HOUSTON, INC., is a Delaware

corporation engaged in providing cellular telephone communication services throughout the United

States either directly or indirectly through its subsidiaries and affiliates.

9. At all times material hereto, GTE MOlliLNET OIi' CLEVELAND, INC., ,is a

Delaware corporation engaged in providing cellular telcphonc communication services throughout

the United States either directly or indirectly through its subsidiaries and afTiliates.

10. At all times material hereto, GTE MOlllLNET OF THE SOUTHWEST, INC.,

is a Texas corporation engaged in providing cellular telephone communication services throughout

the United States either directly or indirectly through its subsidiaries and affiliates.

I I. All Defendants named herein are subsidiaries or affiliates of GTE MOBILNET

SERVICES CORPORATION.

JURISDICTION AND VENUE

12. This Court has subject matter jurisdiction pursuant to 28 U.S.c. 1331 (Federal

Question) and 47 U.S.c. 201(13) (The Communications Act). This civil action arises under the laws
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ofthe United States, and this court has jurisdiction over Florida state claims under the principles of

pendent jurisdiction.

13. At all times material hereto, Dcfendanl(s) have transacted and done business within

the Middle District of Florida either directly or indirectly through their subsidiaries and affiliates.

The causes of action alleged herein arose in subslantial part within the Middle District of Florida.

Venue is therefor proper under 28 U.S.C. 1391(b) and (c).

GENERAL ALLEGATIONS

14. At all times material hereto, GTE has charged its cellular phone customers in whole

minute increments, without fractions, and at all times such charges (i) are measured from the time

the "send"(or other similarly named button) is pushed (ii) include time for "unconnected calls"

(where no one responds after a certain period of time or after a certain number of attempts within.

a short period of time) and (iii) are "rounded up" to the next minute (collectively "Round Ur." or

"Rounded Up" or "Rounding Up"). For example, when a call that lasts I minute and I second

(including all dead time and ringing time which follows pushing the "send" button), the airtime is

rounded up to the next full minute and Plaintiffs and all GTE cellular customers similarly situated

are charged and billed for a 2 minute call.

15. At all times material hereto, Plaintiffs and clas3' members were customers of GTE,

obtained cellular telephonic services through GTE, were billed monthly on a Rounded Up basis for

said services and paid fur said Rounded Up services, a copy of certain representative billings being

altached as Composite Exhibit "A" to this complaint, and by this reference incorporated herein as

"Sample Billings".

4

STAACK ",,,I SI/lll\lS P.A,. A«"...",p

121 No,·d, 0.,·""1,, A"'ll\"-. 2..,11'1""", CI'-""",,,(e,', FL 7,7>7f,[,



1G. At all times material hercto, GTE rccords the duration of all calls ("airtimc") made

and reccived by its cellular phonc customcrs and, on information and belicf, GTE's equipment and

computers are fully capable of and, in [act, do record airtime cither to the second or a fraction

thereof.

17. At no timc did GTE adcquately inform or disclosc to PlaintilTs that they would be

charged for all airtimc on a Roundcd Up basis nor did GTE adcquately disclose the nature of its

Rounding Up practices.

18. Plaintiffs and class mcmbers wcre reasonably induccd into contracts, both oral and

written, for cellular services by ·GTE with advertisements and materials, including, among other

things, promises of frce airtime.

practices of Rounding Up.

Such advertisements and materials do not disclose GTE's

19. The regular monthly bills provided to Plaintiffs and GTE's cellular phonc custol:1ers

do not disclose or explain to the consumer GTE's practicc of Rounding Up. Please sce the Sample

Billings attached as Composite Exhibit "A".

20. Plaintiffs and similarly situated GTE cellular phone service customers entered into

certain contracts for said cellular service. Nowhere in said contracts is there an adequate a

description or disclosure, if any, provided as to GfE's Rounding Up practices. A copy of a

Representative Plaintiff's contract is attached hereto as Exhibit "3" and made a part hereof.

21. The parties to the contracts are (i) GTE (GTE MOBILNET SERVICES CORP. and

any and all other subsidiaries and affiliates of GTE MOBILNET SERVICES CORPORATION) and

(ii) Plaintiffs and class members.
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22. The contracts, both oral and written, were used by Defendants with both business

customers and with personal use customcrs.

23. Over time, based upon the deceptive nature of GTE's Rounding Up practices,

Plaintiffs and GTE cellular customers similarly situated have paid for Rounded Up airtime well in

excess of actual airtimc used.

CLASS REPRESENTATION ALLEGATIONS

24. This action is brought by Plaintiffs as a class action on their own behalf and on behalf

of all others similarly situated under the provisions of F.R.C.P 23.

25. Members of the class are all persons and entities located throughout the State of

Florida, who are or have been cellular service customers of Defendant GTE, who have been been

charged and paid for Roundcd Up airtime.

26. Because of GTE's concealmcnt of and failure to disclose or failure to adequately

disclose its practices of charging on a Rounded Up basis, mcmbers of the class havc paid over time

sums which greatly exceed actual airtime used.

27. The exact number of members of the class as identified and described above is not

known, but it is estimated, by virtue of information circulated by GTE to the general public, that

GTE provides cellular telephone services to more than Three Million (3,000,000) customers

nationwide and that a large portion of those customers are situate in Florida. The members of the

class are so numerous that joinder of the individual class members herein is impracticable.

28. There are common questions oflaw and fact in the actions that relate to and affect

the rights of each member of the class that predominate over any individual issues, and the relief

sought is common to the members within the entire class.
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29. The claims advanced by the Plainti11s are typical of the claims ofeach member of the

proposed class in that the Plaintiffs are now or have in the past been GTE cellular telephone service

customers.

30. The Plaintiffs will fairly and adequately protect and represent the interest of each

member of the proposed class, seek recovery on their own behalf and on behalf of all the similarly

situated members of the class, and the Plainti fTs agree to act as class representatives. Additionally,

Plaintiffs are committed to protect vigorollsly the rights of the class and will do so fairly and

adequately.

31. Prosecution ofscparate actions by individualmcmbers of the class would create a risk

of inconsistent or varying adjudications with respcctto individual members of the class which would

establish incompatible stmidards of conduct for GTE, or adjudications with respcct to individual .

membcrs of thc class which would as a practical matter be dispositive of the interests of the other

members not parties to the adjudications or substantially impair or impede their ability to protect

their interests.

32. GTE has acted or refused to act on grounds generally applicable to the class, thereby

making appropriate final il~unctive reliefor corresponding dcclaratory relief with respect to the class

as a whole, or the questions of law or fact common to the mcmbers of the class predominate over

any questions afTecting only illdiviuualmembcrs, and that a class action is superior to other available

methods for the fair and efficient adj udication of the controversy.

33. If the present action is not certified as a class action, there is a risk that GTE will

continue unfairly, unlawfully and improperly to charge for all airtime on a Rounded Up basis.

Further, adj udication concerning any individual of the class as defined herein would, as a practical
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matter, be determinative of the interest of the class members who are not parties to the adjudication,

or would substantially impair or impede the ability of other members ofthe class who are not parties

to this suit to protect their interests.

34. It is desirable to concentrate the litigation of all claims of the Plaintiffs and the

members of the class in this forum.

35. Potential class management difficulties are insignificant when weighed against the

impossibility of afTording adequate relief to the Plaintiffs and mcmbers of the class through separate

actions.

WHEREfORE, thc Plaintiffs move this Honorable Court to certify the above identified class

and determine said Plaintiffs to be adequate representatives of the class in this cause.

COUNT I
VIOLATION OF 47 U.S.c. 2Ul(b)

36. The Plaintiffs and class members reallege and incorporate hcrein paragrap~1s 1

through 23 above, as if recited in full.

37. This is all action for damages for violation of 47 U.S.c. 201(b), and brought pursuant

to 47 U.S.C. 207.

38. The practice of charging for for all airtime on a Rounded Up basis is unjust and

unreasonable, and therefore unlawful, under the provisions 01'47 U.S.c. 201Cb).

39. Pursuant to 47 U.S.c. 206, GTE is liable to PlaintiiTs and class members for the full

amount of damages sustained by the violation of 47 U.S.c. 201 (b), together with reasonable

attorney's fees, to be fixed by the court, which shall be taxed and collected as parl ofthe costs in this

case.

WHEREFORE, Plaintiffs and class mcmbers request that thc conduct of GTE as set forth in
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Count I above be adjudged unlawful under 47 U.S.C. 201(b), for attorney's fees ancl costs of this

action and for such other and further relief as thc Court may deem just and appropriate under the

circumstances.

COUNT II
INJUNCTION

40. The Plaintiffs and class mcmbers rcallege and incorporate herein pamgraphs

through 23 above, as if recited in full.

41. This is an action for il~unctive relief.

42. GTE has collected and continues to collect money pursuant to thcir deceptive

Rounding Up practices and such practices are against public policy and otherwise unfair and

inequitable, especially in view of the potential for excessive billing on an ongoing monthly basis.

43. Each month, Plaintiffs and class members continuc to be charged on a Rounded Up

basis and, hence, Plaintiffs and class members have paid or are paying for airtime not used. 'The

Plaintiffs and class members are in immediate and imminent danger of irreparable il~ury by being

so billed with the next monthly billing cycle and beyond.

44. The Plaintiffs and class members have no adequate remedy at law.

WHEREFORE, Plaintiffs and class l11cmyers request that the conduct of GTE as set forth in

Count II abovc be adjudged as placing Plaintiffs and class members in immediatc and imminent

danger of irreparable iqjury, that the Court enter an order permanently el~oining and restraining GTE

from Rounding Up, for costs of this action allll for such other and further relief as the Court may

deem just and appropriate.
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COUNT III
BREACH OF CONTRACT

45. The Plaintiffs and class members reallege and incorporate herein paragraphs 1

through 23 above, as if recited in full.

46. This is an action for breach of contract.

47. The agreement to provide cellular telephonc services including airtime is a contract,

or at thc very least, a quasi-contract, indeed, Defendants often utilize written agreements such as

those attached as Exhibits hereto with Plaintiffs and class members in connection with initiating

cellular phone service.

48. Defendants do not disclose or, alternatively, do not adequately c1isclose their

Rounding Up practices in their oral and written contracts with Plaintiffs and class members and

because of this practice, Defendants have breached each ancl every contract with Plaintiffs ancl class

members by charging and collecting more money for cellular phone services than Plaintiffs and Class

members have agreed to pay.

49. Plaintiffs ancl class members have performed wlder their contracts and quasi contracts

with Defendants by paying for cellular phone service.

50. As a direct and proximate result ?fDefendants' breach of said contracts, Plaintiffs

and class members have been damaged.

WHEREFORE, Plaintiffs and class members pray that the conduct of GTE as set forth in

Count 111 be adjudged as constituting a breach of the cellular service contracts and quasi contracts

and demand ajudgment in damages against Defendants, including prejudgment interest, for costs

of this action and for such other and further relief as the Court may deem just under the

circumstances.
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COUNT IV
VIOLATION OF FLORIDA'S UNFAIR AND

DECEllTIVE TRADE PRACTICES ACT

51. The Plaintiffs and class members reallege and incorporate herein paragraphs 1

through 23 above, as if recited in full.

52. This is an action for damages which exceed $50,000.00 pursuant to Fla. Stat.

§50 1.201, et. seq., Florida Unfair Deceptive Trade Practices Act.

53. Plaintiffs and class members are "consumers" as defined in Fla. Stat. §501.203(7).

54. The providing of cellular telephone services by GTE constitutes a "trade or

commerce" under Fla. Stat. §50 1.203(8).

55. The actions of GTE in charging for all airtime on a Rounded Up basis, without

adequately disclosing such practices, constitutes an unfair method of competition,

unconscionable acts or practices, and/or unfair or deceptive acts or practices in the conduct of any

trade or commerce in violation of Fla. Stat. §50 1.201, et. seq., Florida Unfair Deceptive Trade

Practices Act.

56. GTE knew or should have known that its conduct was unfair and deceptive or

otherwise prohibited by §50 1.201, ct. seq., Florida Unfair Deceptive Trade Practices Act.

57. As a direct and proximate result of the unfair and deceptive trade practices of GTE,

Plaintiffs and class members have been damaged in an amount equal to actual damages, attorneys'

fees and costs, plus prejudgment interest.

WHEREFORE, Plaintiffs and class members pray that the conduct of GTE in Count Vbe

adjudged as violative of Florida's Unfair and Deceptive Trade Practices Act, that Plaintiffs and
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class members were harmed as a direct and proximate result of such violation, and that the Court

enter judgment for the Plaintiffs and class members el~oining GTE from charging on a Rounded Up

basis and for damages in an amount equal to actual damages incurred, together with attorneys' fees

and costs, plus prejudgment interest.

DEMAND FOR JURY TRIAL

Plaintiffs herewith demand a trial by jury as to all matters so triable.

Jam A. Staack! quire
Trial Counsel for Representative Plaintiffs
STAACK AND SIMMS, P.A.
121 North Osceola Ave., 2nd Floor
Clearwater, FL 33755
(727) 441-2635
Fla. Bar No. 296937

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy has been served to: James M. Landis,

Esquire, FOLEY & LARDNER, 100 North Tampa Street, Suite 2700, Tampa, ~L 33601; and Peter

Kontio, Esquire, ALSTON & BIRD LLP, One Atlantic Center, 1201 West Peachtree Street, Atlanta,

GA 30309-3424, by U.S. Mail, this~day of October, 1998.

G.ICLnCELLrflONlGTECELLlJAMDCOM.REV
October I, 1991
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~ Mobilnet
e

Cellular Account # (813) 580-5550

Page # 01- MONTHLY RECURRING CHARGES FOR CELLULAR PHONE NUMBER (813) 580-5550

Monthly Access Charges from 12/16 through 01/15 $49.95

$3.95

-

Feature Charges for 12/16 through 01/15
DETAIL BILLING CHARGE

Total Charges for Features

Taxes on Recurring Charges:
Federal
state
County
City
Misc
Total of Taxes

Total Monthly RecutTing Charges

j\ 0:t\~V:,.,
$1.50
3.87
0.54
0.00
4.94

$3.95

$10.85

$64.75

BILLING CREDIT AND AD~USTMENTS AND OTHER CHARGES FOR (813) 580-5550

Date

12/15

Description of Adjustment

LATE PAYMENT FEE

Amount

$4.86

Taxes on Adjustments and Credits:
Federal
state
County
City
Misc
Total of Taxes

Total Billing Adjustments and Other Charges

$0.00
0.00
0.00
0.00
0.00

$0.00

$4.86

MESSAGES FROM GTE MOBILNET FOR CELLULAR PHONE NUMBER (813) 580-5550

EFFECTIVE NOVEMBER 19, 1993, THE POST OFFICE ~OX ADDRESS FOR YOUR
CUSTOMER PAYMENTS WILL CHANGE TO:

GTE MOBILNET/FLORIDA REGION
P. O. BOX 630025
DALLAS, TEXAS 75263-0025

PAYMENTS WILL STILL BE PROCESSED BY THE GTE LOCKBOX AT THE SAME
LOCATION -- ONLY THE ACTUAL BOX NUMBER IS CHANGING.

A FRIENDLY REMINDER

DON'T FORGET THE GTE MOBILNET SALES NUMBER, 1-800-733-GTEl! FOR YOUR
CONVENIENCE, PLEASE NOTE THAT THIS IS NOT A LOCAL NUMBER BUT A TOLL­
FREE CALL!!! SO, CALL TODAY FOR YOUR NEXT CELLULAR PURCHASE AND GET
GOING, GET TALKING, GET MOBILIZED!!!

*FHP--A NEW FREE SAFETY STAR LINE

LIFE ON THE ROAD JUST BECAME A LITTLE SAFER WITH GTE MOBILNET'S NEW
STAR LINE, *FHP. THIS IS A FREE CALL FROM YOUR CELLULAR PHONE AND IT

EXHIBIT II
.,



• am Mobilnet-

Cellular Account # (813) 580-5550

Page # 03

AIRTIME AND LONG DISTANCE DETAIL SUMMARY (CONTID.)
49 ·11119 18:56 CLEARWATER,FL (813)530-4287 P 1:00 A 0.42 0.00 0.42
50 11119 19:02 CLEARWATER,FL (813)536-1014 P 1:00 A 0.42 0.00 0.42
51 11119 19:02 CLEARWATER,FL (813)420-6397 P 7:00 A 2.94 0.00 2.94
52 11119 19: 11 CLEARWATER,FL (813)595-5014 P 1:00 A 0.42 0.00 0.42
53 11/20 14:45 CLEARWATER,FL (813)461-9447 0 1:00 A 0.20 0.00 0.20
54 11/21 20:01 CLEARWATER,FL (813)539-1572 .g 1:00 A 0.20 0.00 0.20
55 11/21 20:06 CLEARWATER,FL (813)539~1572 2:00 A 0.40 0.00 0.40
56 11/22 08:51 VIRGINIBCH,VA (804)425-1366 P 1:00 LD 0.42 0.23 0.65- 57 11/22 08:54 CLEARWATER,FL (813)536-9489 P 3:00 A 1.26 0.00 1.26
58 11122 19:18 CLEARWATER,FL (813)580-5550 P 2:00 A 0.84 0.00 0.84
59 11124 19:17 CLEARWATER,FL (813)530-4287 P 2:00 A 0.84 0.00 0.84
60 11/24 19:19 OVIEDO, FL (407)365-8019 P 1: 00 LD 0.42 0.20 0.62
61 11124 19:21 SARASOTA, FL (813)365-1327 P 7:00 A 2.94 0.00 2.94
62 11/25 13:10 CLEARWATER,FL (813)536-1014 P 1:00 A 0.42 0.00 0.42
63 11126 13:54 CLEARWATER,FL (813)530-4287 P 3:00 A 1.26 0.00 1.26
64 11/27 21:09 OVIEDO, FL (407)365-8019 0 3:00 LD 0.60 0.36 0.96
65 11/28 12:23 CLEARWATER,FL (813)530-9217 0 2:00 A 0.40 0.00 0.40
66 11/29 17:01 CLEVELAND, OH (216)586-3224 P 3:00 LD 1.26 0.47 1. 73
67 11/29 17:05 CLEARWATER,FL (813)530-4287 P 1:00 A 0.42 0.00 0.42
68 11129 17:06 CLEARWATER,FL (813)791-7285 P 2:00 A 0.84 0.00 0.84
69 11129 17:15 CLEARWATER,FL (813)580-5550 P 1:00 A 0.42 0.00 0.42
70 11/29 17 :17 CLEARWATER,FL (813)791-7285 P 9:00 A 3.78 0.00 3.78
71 11129 17:34 CLEARWATER,FL (813)580-5550 P 21:00 A 8.82 0.00 8.82
72 11/29 17:59 NORFOLK, VA (804)621-2235 P 4:00 LD 1. 68 0.60 2.28
73 11/29 18: 05 PHILA, PA (215)677-8842 P 2:00 LD 0.84 0.31 1.15
74 11/29 18:07 CLEARWATER,FL (813)586-2909 P 2:00 A 0.84 0.00 0.84
75 11129 18:09 CLEARWATER,FL (813)580-5550 P 4:00 A 1. 68 0.00 1. 68
76 11/29 18:13 BRADENTON, FL (813)739-2775 P 3:00 A 1.26 0.00 1.26
77 11/29 18:30 CLEARWATER,FL (813)530-4287 P 2:00 A 0.84 0.00 0.84
78 11/29 20:38 CLEARWATER,FL (813)446-1455 * 0:00 A 0.00 0.00 0.00*
79 11/29 20:39 CLEARWATER,FL (813)446-1455 P 7:00 A 2.94 0.00 2.94
80 11/29 21:39 CLEARWATER,FL (813)580-5550 0 1:00 A 0.20 ·0 ..00 0.20
81 11130 10:09 CLEARWATER,FL (813)530-9700 P 14:00 A 5.88 0.00 5.88
82 11/30 10:23 DELAND, FL (904)734-7516 P 2:00 LD 0.84 0.49 1.33
83 11/30 10:25 FTLAUDERDL,FL (305)491-3210 P 3:00 LD 1.26 0.73 1. 99
84 11/30 10:28 TULSA, OK (918)743-2100 P 1:00 LD 0.42 0.24 0.66
85 11/30 10:29 CLEARWATER,FL (813)791-3797 P 2:00 A o.8{, 0.00 0.8{,
86 11/30 10:30 CLEARWATER,FL (813)796-5848 P 2:00 A 0.84 0.00 0.84
87 11130 14:41 CLEARWATER,FL (813)441-3500 P 2:00 A 0.84 0.00 ·0.84
88 11/30 15: 13 CLEARWATER,FL (813)530-4287 P 1:00 A 0.42 0.00 0.42
89 11/30 15:21 CLEARWATER,FL (813)580-5550 P 1:00 A 0.42 0.00 0.42
90 11/30 15:50 TAMPA, FL (813)289-0099 P 2:00 A 0.84 0.00 0.84
91 11/30 16:00 CLEARWATER,FL (813)580-5550 P 1:00 A 0.42 0.00 0.42
92 11/30 16:25 CLEARWATER,FL (813)580-5550 P 1:00 A 0.42 0.00 0.42
93 11/30 16:39 CLEARWATER,FL (813)580-5550 P 1:00 A 0.42 0.00 ·0.42
94 11/30 16:51 CLEARWATER,Fl (813)580:-5550 P 1:00 A 0.42 0.00 0.42
95 12101 10:38 CLEARWATER,FL (813)580-5550 P _ 1: 00 FMR 0.00 0.21 0.21
96 12/01 10:39 CLEARWATER,FL (813)580-5550 P 6:00 FMR 0.00 0.81 0.81
97 12101 10:55 CLEARWATER,FL (813)580-5550 P 1:00 FMR 0.00 0.21 0.21
98 12101 14:35 CLEARWATER,FL (813)580-5550 P 6:00 FMR 0.00 0.81 0.81
99 12102 16:31 CLEARWATER,FL (813)580-5550 P 2:00 FMR 0.00 0.33 0.33

100 12102 16:39 CLEARWATER,FL (813)580-5550 P 1:00 FMR 0.00 0.21 0.21
101 12102 16:41 CLEARWATER,FL (813)580-5550 P 3:00 FMR 0.00 0.45 0.45
102 12/03 09: 17 BRADENTON, Fl (813)739-2775 P 3:00 A 1.26 0.00 1.26
103 12/03 09:20 CLEARWATER,Fl (813)530-4287 P 1:00 A 0.42 0.00 0.42
104 12103 12:35 CLEARWATER,FL (813)580-5550 P 6:00 A 2.52 0.00 2.52
105 12/03 17:56 CLEARWATER,FL (813)530-4287 P 1:00 A 0.42 0.00 0.42
106 12103 18:00 CLEARWATER,FL (813)536-1014 P 3:00 A 1.26 0.00 1.26
107 12105 15:03 CLEARWATER,FL (813)530-4287 0 1:00 A 0.20 0.00 0.20

* 1 minute deducted for dropped call

Total Airtime Minutes
Peak (P): 253.00 Subtotal Airtime Charges: $89.32
Off-Peak (0): 27.00 Subtotal Long Distance Charges: 15.23
NighHN)/Other 0.00 Subtotal Airtime & Long Distance: 104.55

See Reverse for Legend

Taxes on Airtime and Long Distance:
Federal $3.20
State 7.47

E~'~ f\::ff\;: ,



C5i13 Mobilnet· ~

$13.65

$118.20

Page # 04

DISTANCE DETAIL SUMMARY (CONT'D.)
0.36
0.00
2.62

-

-

AIRTIME AND LONG
County
City
Misc
Total of Taxes

Total Airtime and Long Distance Chnrges:

Cellular Account # (813) 580-5550

ROAMER CHARGES FOR CELLULAR PHONE NUMBER (813) 580-5550- Charges incurred for service provided while in a cellular service area other
than your home service area of TAMPA.

Service provided while in PHILADELPH, PA SID #: 00008

CITY PHONE NUMBER CALL AIR LD CALL
LINE DATE TIME CALLED CALLED MIN. TYPE CHRGS CHRGS TOTAL

1 11/02 22 :13 LOCAL, Cl (215)677-8842 2:00 A 2.00 0.00 2.00
2 11/02 22: 13 LOCAL, CL (215)677-8842 2:00 LD 0.00 0.12 0.12
3 11/02 DAIlY USE CH D 3.00
4 11/03 13:56 ORLANDO, FL (407)275-1869 4:00 A 4.00 0.00 4.00
5 11/03 13:56 ORLANDO, FL (407)275-1869 4:00 LD 0.00 0.96 0.96
6 11/03 14:01 800 SERV, CL (800)275-3628 2:00 A 2.00 0.00 2.00
7 11/03 DAILY USE CH D 3.00
8 11/04 08:02 CLEARWATER,FL (813)530-4287 2:00 A 2.00 0.00 2.00
9 11/04 08:02 CLEARWATER,FL (813)530-4287 2:00 lD 0.00 0.25 0,.25

10 11/04 08:03 CLEARWATER,FL (813)530-4287 4:00 A 4.00 0.00 4.00
11 11/04 08:03 ClEARWATER,FL (813)530-4287 4:00 LD 0.00 1. 00 1. 00
12 11/04 10: 49 800 SERV, CL (800)275-3628 3:00 A 3.00 0.00 3.00
13 11/04 12: 18 HOUSTON, TX (713)656-7736 2:00 A 2.00 0.00 2.00
14 11/04 12: 18 HOUSTON, TX (713)656-7736 2:00 lD 0.00 0.25 0.25
15 11/04 12:20 HOUSTON, TX (713)656-7735 1:00 A 1. 00 0.00 1. 00
16 11/04 12:20 HOUSTON, TX (713)656-7735 1:00 LD 0.00 0.25 0.25
17 11/04 12:21 HOUSTON, TX (713)656-7798 2:00 A 2.00 0.00 2.00
18 11/04 12:21 HOUSTON, TX (713)656-7798 2:00 lD 0.00 0.25 0.25
19 11/04 14:07 CLEARWATER,Fl (813)530-4287 2:00 A 2.00 0.00 2.00
20 11/04 14:07 CLEARWATER,Fl (813)530-4287 2:00 LD 0.00 0.25 0.25
21 11/04 DAILY USE CH D 3.00

Subtotal of Roamer Charges incurred while in PHIlADELPH, PA $36.33

See Reverse for Legend

in PHIlADElPH,
$1.10
1. 98
0.00
0.14
0.00

Taxes on Roamer charges incurred while
Federal
State
County
City
Misc
Total of Taxes

Total of Roamer Charges Incurred while In PHILADELPH, PA

PA ~

$3.22

$39.55

Service provided while in ATLANTA, GA SID #: 00034

Subtotal of Roamer Charges incurred while in ATLANTA, GA

16:05 CLEARWATER,FL (813)530-4287
16:05 CLEARWATER,FL (813)530-4287

DAILY SVC

LINE DATE

22 11/19
23 11/19
24 11/19

TIME
CITY

CALLED
PHONE NUMBER

CALLED
CALL

MIN. TYPE

2:00 A
2:00 LD

D

AIR
CHRGS

1. 70
0.00

LD
CHRGS

0.00
0.48

CALL
TOTAL

1. 70
0.48
3.00

~5 .18

FX~1J~m-!!T_-..J../.'L~\---------



C5:ii3 Mobilnet·

-
Cellular Account #

Page # 05

ROAMER CHARGES (CONT'O.)

(813) 580-5550

See Reverse for Legend

$0.27

$5.45

GA:

..
in ATlANTA,

$0.15
0.12
0.00
0.00
0.00

Taxes on Roamer charges incurred while
Federal
State
County
City
Misc
Total of Taxes

Total of Roamer ChaITJes Incurred while In ATLANTA, GA-
-

service provided While in ORLANDO, FL SID #: 00068

CITY PHONE NUMBER CALL AIR lD CALL
LINE DATE TIME CALLED CALLED MIN. TYPE CHRGS CHRGS TOTAL

25 11110 10:50 KISSIMMEE, FL (407)847-3099 2:00 A 0.84 0.00 0.84
26 llllO 11: 06 800 SERV., CL (800)899-8222 2:00 A 0.84 0.00 0.84
27 11110 II :58 KISSIMMEE, Fl (407)847-3099 4:00 A 1. 68 0.00 1.68
28 11110 15:50 CLEARWATER,FL (813)786-6001 2:00 A 0.84 0.00 0.84
29 11110 15:50 CLEARWATER,Fl (813 >786-6001 1:00 LD 0.00 0.27 0.27
30 11110 16:02 800 SERV., CL (800)874-7500 4:00 A 1. 68 0.00 1. 68
31 llllO 16:06 800 SERV., CL (800)275-3628 6:00 A 2.52 0.00 2.52
32 llllO 16:13 800 SERV., CL (800)275-3628 1:00 A 0.42 0.00 0.42
33 11110 16:15 CLEARWATER,FL (813)441-2635 3:00 A 1.26 0.00 1.26
34 11110 16:16 CLEARWATER,FL (813)441-2635 3:00 LD 0.00 0.71 . 0.71
35 11/10 16:20 800 SERV., CL (800)275-3628 2:00 A 0.84 0.00 0.8 r,
36 11110 DAILY SVC D 0.00

Subtotal of Roamer Charges incurred while in ORLANDO, FL $11.90

See Reverse for Legend

in ORLANDO,
$0.38
1.15
0.00
0.00
0.00

Taxes on Roamer charges incurred while
Federal
State
County
City
Misc
Total of Taxes

Total of Roamer ChaITJes IncufTP.d while In ORLANDO. FL

FL:

$1.53

$13.43

Service provided while in CHARLOTTE, NC SIn #: 00114

CITY PHONE NUMBER CALL AIR LD
LINE DATE TIME CALLED CALLED MIN. TYPE CHRGS CHRGS

37 llll7 15:14 DElRAY BCH,Fl (407)243-4056 6:00 A 5.94 0.00
38 11117 15:14 DELRAY BCH,FL (407)243-4056 6:00 LD 0.00 1.44
39 11117 15:21 800 SERV, CL (800)275-3628 2:00 A 1. 98 0.00
40 11/17 15:23 CLEARWATER,FL (813)420-6397 2:00 A 1. 98 0.00
41 11/17 15:23 CLEARWATER,FL (813)420-6397 2:00 LD 0.00 0.48
42 11/17 DAILY OUTC OL D

Subtotal of Roamer Charges incurred while in CHARLOTTE, NC

See Reverse for Legend

Taxes on Roamer charges incurred while in CHARLOTTE, NC:
Federal $0.44

CALL
TOTAL

5.94
1.44
1. 98
1. 98
0.48
3.00

$14.82

.\,1

________------.J\I'[.~;~-3~..,.,~"::-?n[1.. J'ilJ.lPl1' 'l:m:d:j~JL~'·il.,."':::.·_.l.·"LI ------------14 .... '.\ iJ,...'l :i : "If!~. ;t ' ,
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ROAMER CHARGES
0.52
0.00
0.00
0.00

-

-

State
County
City
Misc
Total of Taxes

Total of Roamer Charges Incurred while In CHARL07TE, NC

(5ii3 Mobilnet · 1.

Cellular Account # (813) 580-5550

Page # 06

(CONTID.)

$0.96

$15.78

- ROAMER SUMMARY FOR CELLULAR PHONE NUMBER (813) 580-5550
Total Roamer Access Charges
Total Roamer Airtime Charges
Total Roamer Toll Charges
Total Federal Taxes on Roamer Charges
Total State Taxes on Roamer Charges
Total County Taxes on Roamer Charges
Total City Taxes on Roamer Charges

Total Roamer Charges

S15.00
46.52

6.71
2.07
3.77
0.00
0.14

-,

$74.21



WIRELESS

GTE WIRELESS CUSTOMER CARE
P.O. BOX 33053
ST. PETERSBURG, FL 33733

Cellular Account # (813) 580-4013
MARCH 16, 1998

FOR INQUIRIES ABOUT YOUR ACCOUNT, CALL
1-800-877-5665 OR WRITE US AT THE ABOVE ADDRESS.

24481 AT 0.254 1 800401358040135

PERRY KRANIAS
13006 ROYAL GEORGE AVE
ODESSA FL 33556-5713

1•• 11 ••• 11'1111 •• 1.11111 •••111.1'1.1111111111111111111.1111111

ACCOUNT SUMMARY
Previous Ending Balance
Payments Received - Thank you
Monthly Recurring Charges

Billing (Credit) Adjustments and Other Charges
Total Billing Adjustments and Other Charges

Taxes:

$0.65

,
$71.75

, $8.10

$14.79

$120.29

$90.70
$(90.70J

$25.00

tV'
(\;

\

$0.65

$3.58
7.72
0.51
0.00
2.98

Minutes
Minutes
Minutes

287.00
58.00

166.00

Federal
State
County
City
Mise
Total of Taxes

Total Current Charges

AIrtime
Charges: Peak

Off-Peak
Night/Other

Total AIrtime Charges

Long Distance Charges

-_ .... -- ..- . ..' - ......._....- ------- ....... -



WIRELESS

_w
c-~ ,.'

Cellular Account # (813) 580-4013

Page # 01

LESS PAYMENT ACTIVITY

02/25 PAYMENT APPLIED
Total of Payments Received - Thank you

Date Payment Received Payment DescrlpUon

..

Payment Amount

$(90.70)
$(90.70)

MONTHLY RECURRING CHARGES FOR CELLULAR PHONE NUMBER (813) 580-4013

Monthly Access Charges from 02/16 through 03/15

Feature Charges for 02/16 through 03/15
CAll WAITING - FREE

Total Charges for Features
$0.00

$25.00

$0.00

$3.37

$28.37

Recurring Charges:
$0.75

1. 79
0.19
0.00
0.64

Total of Taxes
Total Monthly RecuTTIng Charges

Taxes on
Federal:
State:
County:
City:
GROSS RCPT:

BILLING CREDIT AND ADJUSTMENTS AND OTHER CHARGES FOR (813) 580-4013

Date Description of Adjustment Amount

03/15 FED UNIVERSAL SRVC FEE-CH $0.65

$0.09

$0.74

Adjustments and Credits:
$0.02

0.05
0.00
0.00
0.02

Total of Taxes
Total Billing Adjustments and Other Charges

Taxes on
Federal:
State:
County:
City:
GROSS RCPT:

MESSAGES FROM GTE WIRELESS FOR CELLULAR PHONE NUMBER (813) 580-4013

FEDERAL UNIVERSAL SERVICE FUND ASSESSMENT

IN FEBRUARY, 1998, YOU WILL SEE A NEW MONTHLY CHARGE ("FEDERAL UNIVERSAL
SRVC. FEE") OF $.65, PER LINE, ON YOUR BILL. THIS ASSESSMENT WILL
SUPPORT GTE WIRELESS' PAYMENT INTO THE FEDERAL UNIVERSAL SERVICE FUND,
WHICH IT IS NOW REQUIRED TO MAKE UNDER FCC REGULATIONS.

CONGRESS INTENDED THAT THE UNIVERSAL SERVICE FUND ENSURE THAT AFFORDABLE
TELECOMMUNICATIONS ARE AVAILABLE TO All AMERICANS, AND TO PERMIT ELIGIBLE
SCHOOLS, LIBRARIES, AND RURAL HEALTH-CARE FACILITIES TO BENEFIT FROM
DISCOUNTED SERVICE RATES.



·tEm
WIRELESS

MESSAGES FROM GTE WIRELESS

Cellular Account # (813) 580-4013

Page # 02

(CONT'O.)

LONG DISTANCE DETAIL SUMMARY FOR CELLULAR PHONE NUMBER (813) 580-4013

CITY PHONE NUMBER CALL LD CALL
LINE DATE TIME CALLED CALLED MIN. TYPE CHRGS TOTAL

01 01127 21:56 EXPRESS DA,CL (813) 555-1212 2:00 CPP 0.90 0.90
02 02116 15:07 EXPRESS VA, (813) 555-1212 1:00 LD 0.90 0.90
03 02116 15:07 EXPRESS DA, (813) 555-1212 2:00 LD 0.90 0.90
04 02117 08: 18 EXPRESS DA, (813) 555-1212 1:00 LD 0.90 0.90
05 02117 06:18 EXPRESS DA, (813) 555-1212 2:00 LD 0.90 0.90
06 02117 08:52 EXPRESS DA, (813) 555-1212 1:00 LD 0.90 0.90
07 02117 08:53 EXPRESS DA, (613) 555-1212 1:00 LV 0.90 0.90
06 03/01 17:52 EXPRESS DA, (613) 555-1212 2:00 LD 0.90 0.90
09 03/01 17:56 EXPRESS DA, (613) 555-1212 2:00 LD 0.90 0.90

Subtotal Long Distance Charges: $8.10

See Reverse for Legend

Total Long Distance ChallJes:

$o.~n

$9.01

Distance:
$0.27

0.48
0.00
0.00
0.16

Total of Taxes

Taxes on Long
Federal:
State:
County:
City:
GROSS RCPT:

AIRTIME SUMMARY FOR CELLULAR PHONE NUMBER (813) 580-4013

Total Airtime Minutes
Peak (P):
Off-Peak (0):
Night(N)/Other

Subtotal Airtime Charges:

287.00
58.00

166.00

$71.75

$10.42

$82.17

Airtime:
$2.54
5.40
0.32
0.00
2.16

Total of Taxes

Total AIrtime ChallJes:

Taxes on
Federal:
State:
County:
City:
GROSS RCPT:

EXHIBIT A
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CUSTOMER SERVICE AGREEMENT

186485

.,

INlrIAl

PI lONE TYPE:

o Moblla

D,Transpo[1abla.

o Podable'

. "Monlh ,.. ,

~ 'rJK
Inlll.ls

~ .. 'f/K
Inlll,l.

Sl:AVICE PI-AN

I:NHANCEO SERVICES

TERM COMMITMI:NT PLAN .

Pager Compeny _

Pagar H/PIN --'.._~ _

lundersland I mey nol change my rale plan 10 one
willi a lowar monlhly access charge for 90 days.

fJ CALLING FEATURES

U Weekend Caillno $ Per Mo. 0 Call HJlWilrdlno $ __. _ Per Mo.

[J Dolnxo Service PkO· $ Por Mo. II Conferenco Call1na $ Pef Mo.

Il Call Wailino $ Por Mo.. 0 No Answer T,ansler $ _.__. Por Mo.

rl Call Ileshlcllons fJ In fJ Oil' 0 Toll [I Tho '·Plan $ __. _ Per Mo.

Hi
[J Mohlle Secretary 0 BASIC Per Number $ --c.,_.'~'...;." Per Mo.

o ENHANCED Per Number $ Per Mo.

Summary H: 999·004,__~ _
o New [1 Exlsllng:

Agreemenl Ii: '3..MY ?8 7

Exchange Required:_c.~<~ i.' 3 ADDENDUM: _
Cellular N: ---~t,---_-_-_---'-C-h.:;.a-=ng..:.a.:;.R.:;.a..::l:::a:;:p:;:,a-=n::.::.::.~:::~::~:..:.:=;O"1
.B_L l - 5"ll. _CJ - _~:L.Q.. ...L~4 OLD nATEPLAN

__ Service Order Procasslng Fea $25
ESN (prlmery)
J2.s...l. .LL:L-, Z ...L E.... _
ESN (Secondary)

DANK OFflCER NAME

ZIPSTAlE

MAILING ADDRESS

DOD-DOD-DODD
DOD-DOD-DODD

DOD-DOD-DODD

Buslnas. Nama _

User Namo ~-------------_

Business
PllOne N

AlIernQle
Phone'

Duslness Addrass (must use slreel address)
Bldg.lSu/le t----------=---------,.....------I
Sireel~ ,.. I oloello 'llb'cllbe:lo 1110 GTE conlllcl r81e opllon.l.d'lowledgelh.f

- 14) I hIVe road,IInd8rslind and IlICCfJ'lllhe lorms .nd cundllloJla on Ihe
CHy Siale Zip reveue ,Ide 01 Ihll Aoreemoll'.lncludln(] bul noillmlled 10 lhe $20000

Sialo Incorporaled Year __ Dun" Bradstreet' 08.lv lorllllnallon lI.bUlly

Tax Exempllon N(musl provide copy of cerlllicales) (,I-~-B-'-L-U-N-G-V-E-R-IF-'-CA-T-'-O-N-:-(~-O-r-£l-lJ-S-In-e...:.s-s-A-P-p-"c-a-n-ls-a-n-d-w-h-e-n-------4
Federal N Siale N '-'5)an agreamenl numbar Is raqulred) . .
Banking Rolllrence: , " , Buslnass Conlact Nama ===-~·--,.--:-:-c---_- ...i..:.'_~

Authorization Verified 0 YES Aganllnltlals .n :." ..'.
NAME on LOCATION

Dalo: If>- J 1- 7 C
AgenllD: ~L!...'L{li.. _

o Pre Approval

orNew 0 Change

Sales Person:
DC)\'\h p,:--"

'f Il. "i "2__
MONr"u--""oA""Y;O---"Y""EAn

Employer Name _..>,\'-','.L.l.l:r\"-'L......,...,;~C..,.l1.__E'--'u""..t:~·,.:.,)J.---------­
Poslllon I Kt.O C ... \:' ~,Addalaofempl()ymanl---~

Business
Phone N

CITY

PhN.· ':',1:\ .+\ '\ -; t.)(..l 2. l
~~-~-~-~-~~==~-----------Cuslomer ExlsllnO:' _

5)
A"'O"'O"'Il"'ES"'S.---------------

__ Add On __ Delete
__ Chango fUlling Addrass
__ liansferor Service
__ Number Change
__ Oull Reeson _. _

__ EQUIPMENT UPGRADE: .
Airtime Credll: $ --'- _
MSO: _

Old ESN: -"- _
. NawESN:.··_.. ·..:.,·...;·,..:.'._. _

lJIsl3mo. BII/:
1) $. ~ -,--...:...:.._.....:..---.:
2) $ ---,,,---,,-__

Customer Signalure (Aulhotlzallon To Chango Accounl) Dale 3) $

, • ~) Mil'JllJilt!·nOOi[m
6 COMPLETE FOR 0 Individual Subscriber 0 Genoro' Padner J: OO Conlracl- 1 Yaar Agreemenl 0 Non-Conlracl

(Ch.d .... bo.) ". 0 Owner or Sola Proprlelorshlp . .
Subscribor Name _&,~ a '1 It.: g (>.~ " 00 Ona:rlma Ac,lvolion Feo $35.00 Per Number 0 ---------

Rasldo;,IIol Addross (must lise olreal addrass) (
Sirool -'.'1(:1.-:> '1'-), !'-lil.., oJl. (". E.l 'In (,1 6~j 9 CI k a . 0 NOATfi 0 SOUTII
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Name Account * I I ~ • Phone" Service to lhe above named Subecrlbor with Ihe number wrltlen .bov.f'Numb8r~'). which
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raport or hl,lory ~!: tel oIblr'h.and"Qna'u,aon'h..ppllcanraplc'uo.IO Cu,!~""r"IOlorrll.pllnailolbllllvh..b..n..'lIIld
Siunalure .('.L.~) . -{ ~ If /1' Sales Person Signalure ·1..1~ (((i'LI_.J·L~-",·JU~ ..,-:-~-;-_

0". 1()'1J'~'- Prlnl ,)(\(((, I~ Dale it,·J:· Q(
A I N r, ,. /I. J " , .1 :, A I Ph ."1/ -t.: \ \-. (J(, 2 l.

Corpora til or Partnership Subscriber gen ame • .. gan one
) Anvperlon Ilgnlng on b.hall olacorporotlon or pa,tn8rshlfl w8rulnls Ihel ho Of sho has AUlhOllly 10 do so

I Prlna Unr Name 2t])Trans." Credit Class ,~,\

ay: SIGN'Tune OF AUTI!OnlZEO PEIISON 00'0 Deposit Required Deposil Paid

r,lnI NlmG 01 AUlhorlltd Parlon ~
P,I", nne ~plOlod by Dale

.lIlm t1Y18~1
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oporalor (licenseo) licensed by II]? f~d~r~1 ~ornlllunicallr." Comrnission 10 selve ClisIOIl101S' prlll1ary sorvico area nnd Iho Individual oro[Qanlzalio~ I~U,S!r~er) Idonillied .: I
on Iho tronl of Ihl5' ~~[~~!IJ~I'I"n, ~~~~,~s~\lqns whem GT E Is a losollor of collul~r ,nelwu,r~ sor.~i90~' (l T,E.Ie~orres Ihe righl 10 solecl i>r chailgo Ihelnelwork servico
provide,. .11,"'; •. ""'1;':; I I· . I'- . ~. ·:"--'-lIhl,i.~·;

· (2) SERVICE,:,G,!E ~i11 p10~id~ Cuslorner I\ccosS 10 cel/u)ar lelephone and lelaledsorvicos wilhin Ihe' area olloclivel~ served by Iho liconsoo. Tho aron olloclively servod is ;
f; s~blecllo Iransmls~lon 1II1IIIatrons callse~,by.olillnsphml,c and olhor nahllal or mll/lelal corllhllons and condilions g~ncr8l1y beyond Ihe conlrol of GTE, InclUding Ihe Iype j; • i
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~ 10 lraudulanUy,jJse:servlces by quslomar Illay rosul/ in Iho ill1lllerlialo suspension nr cancol/allon 01 selviGo. '..
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

JAMES J. WHITE, PERRY KRANIAS, and
RALPH DELUISE,

Representative Plaintiffs,

I I... _ ~ ..'

'. .
• I ~

. -
I

v.

GTE CORPORATION; GTE WIRELESS
INCORPORATED, f/kJa GTE MOBILNET
INCORPORATED; GTE WIRELESS OF
THE SOUTH INCORPORATED, f/kla GTE
MOBILNET OF TAMPA INCORPORATED and
GTE MOBILNET OF THE SOUTH
INCORPORATED; GTE WIRELESS OF
HOUSTON INCORPORATED; GTE
MOBILNET OF CLEVELAND
INCORPORATED; and GTE MOBILNET OF
THE SOUTHWEST INCORPORATED,

Defendants.

--------------_/

ORDER

CASE NO: 97-1859-CIV-T-26C

Before the Court are the Dispositive Motion to Dismiss Plaintiffs' Third Amended

Complaint filed by GTE Wireless Incorporated and GTE Wireless of the South

Incorporated and the supporting memorandum (Dkts. 72 and 73), the Dispositive Motion

to Dismiss Plaintiffs' Third Amended Complaint filed by Defendants GTE Corporation,

GTE Wireless ofHouston Incorporated, GTE Mobilnet of Cleveland Incorporated, and

GTE Mobilnet of the Southwest Incorporated and the supporting memorandum (Dkts. 74

EXHIBll B



and 75), Plaintiffs' Responses (Dkts. 76 and 85), the Reply to Plaintiffs' Response to

Defendants GTE Wireless Incorporated's and GTE Wireless ofthe South Incorporated's

Dispositive Motion to Dismiss (Dkt. 86), the Memorandum Correcting Mistake

Contained in Reply (Dkt. 87), Plaintiffs' Notices of Filing Supplemental Case Law (Dkts.

88 and 93). After careful consideration of the motions and the file, the Court is of the

opinion that the motion to dismiss for failure to allege a claim for relief should be granted

as to count II and denied as to counts I, III, and IV. The motion to dismiss for lack of

personal jurisdiction should be denied.

Allegations of the Third Amended Complaint

Plaintiffs represent a purported class of individuals of Florida residents who were

cellular service customers of Defendants (GTE).I (Dkt. 70 at para. 25). GTE allegedly

concealed and failed to disclose its practices of charging on a "rounded up" basis. (Dkt.

70 at para. 26). "Rounding up" means that each call is billed in whole minute increments,

with any fraction of a minute being billed as a whole minute. (Dkt. 70 at para. 14). Each

call begins at the time the "send" button is pushed, regardless of whether a connection is

made. (Dkt. 70 at para. 14). GTE charged Plaintiffs on a "rounded up" basis and

Plaintiffs paid GTE the amount billed. The monthly bills do not disclose or explain the

The Court will refer to all defendants as GTE. The part of this order
addressing personal jurisdiction refers only to the non-resident defendants.
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practice of "rounding up." (Okt. 70 at para. 19). The contracts between GTE and

Plaintiffs, both oral and written, did not provide "an adequate description or disclosure ..

. as to GTE's Rounding Up practices." (Dkt. 70 at paras. 20 and 22). GTE induced

Plaintiffs to enter into the contracts "with advertisements and materials, including, among

other things, promises of free air time." (Okt. 70 at para. 18).

In the four-count complaint, count I alleges a private action pursuant to 47 U.S.C.

section 207 for a violation of the Communications Act of 1934, 47 U.S.C. section 20 1(b).

(Dkt. 70 at para. 37). Plaintiffs assert that "[t]he practice of charging for all air time on a

Rounded Up basis is unjust and unreasonable, and therefore unlawful, under the

provisions of 47 U.S.C. section 201(b)." (Dkt. 70 at para. 38). Count II seeks an

injunction to restrain GTE from "rounding up." (Dkt. 70 at paras. 40-44).

Count III seeks damages for breach of contract. (Dkt. 70 at paras. 45-50). GTE

allegedly breached the oral and written contracts "by charging and collecting more money

for cellular phone services than Plaintiffs and class members have agreed to pay." (Dkt.

70 at para. 48). Count IV constitutes a state law claim based on a violation of section

501.201, et seq., Florida Statutes, which is the Florida Deceptive and Unfair Trade

Practices Act (FDUTPA). (Okt. 70 at paras. 51-57). Plaintiffs allege that "charging for

all air time on a Rounded Up basis, without adequately disclosing such practices,"

amounts to unfair competition.

Plaintiffs sued a total of seven defendants. Of those seven,'two are corporations
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authorized to conduct business in Florida, one of which is a Florida corporation and the

other a Delaware corporation. (Dkt. 70 at paras. 6 and 7). Four of the remaining five

defendants are either Delaware or Texas corporations that provide cellular service

throughout the United States "either directly or indirectly through its subsidiaries and

affiliates." (Dkt. 70 at paras. 5, 8, 9, and 10). The last defendant is GTE Corporation, a

New York corporation that not only provides cellular service throughout the United States

"either directly or indirectly through its subsidiaries and affiliates," but is "the parent

corporation of or is otherwise affiliated with all other Defendants." (Dkt. 70 at para. 4).

Argument

Defendants characterize Plaintiffs' claims as ones seeking a retroactive rate

reduction. Defendants argue that the two state law claims (counts III and IV) are

preempted expressly and completely as improper rate regulation in violation of the

Federal Communications Act (FCA). As to the state law claim of breach of contract,

Defendants contend that the contracts obligate Plaintiffs to pay per minute rates.

Defendants argue that the claim based on the FCA (count I) should fail because

per minute billing does not constitute a per se violation and Plaintiffs have not suffered

any direct injury from the billing process. As to the claim titled "injunction" (count II),

no such federal claim exists, and even if it did, Plaintiffs have an adequate remedy at law.

Plaintiffs respond that this purported class action challenges Defendants'
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"fraudulent and deceptive promotional and contract practices, not Defendants' rates."

(Dkt. 76 at 11). Plaintiffs state that they are attacking the deceptive promotional,

advertising, contracting and billing practices of Defendants. They suffered injury by not

receiving the full amount of allocated cellular air time elected under a contract and by

being overcharged for air time used in excess of the flat-rate amount allocated under the

service plan chosen.

Violation of 47 U.S.C. § 201(b)

Plaintiffs state that one of the issues in this action is whether Defendants violated

47 U.S.C. section 20 1(b) by "deceptively promoting, contracting and billing Plaintiffs by

rounding up calls." (Dkt. 76 at 13). The complaint specifically alleges that the practice

of charging for all air time by rounding up is unjust and unreasonable under section

20 1(b). (Dkt. 70 ai para. 38). Thus, at least in count I, Plaintiffs do not appear to be

challenging the reasonableness of the rates or the failure to disclose a particular billing

practice, but rather are challenging the reasonableness of the billing practice itself.

Most of the cases addressing the viability of actions based on the practice of

rounding up may be divided into three categories: 1) federal cases deciding whether the

FCA completely preempts state law claims for purposes of removal jurisdiction,2 2) state

?., M, AT&TC 1'lOP-"46(2dC' '9"'8)'S d~, ~,arclls v, ,-orp., J....Iv J. .JU If. 1 ~ ,an erSQn.
Thompson, Ratledge & Zinny v. AWACS, Inc., 958 F.Supp. 947 (D.Del. 1997); Bennett
Y....A11tel Mobile Communications of Alabama, Inc., No. Civ.A. 96-D-232-N, 1996 WL
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cases deciding whether a cause of action exists for breach of contract, fraud, violations of

state consumer acts for fraud and unfair trade practices, and various other state law

claims,3 and federal cases addressing preemption in a non-removal setting.4 Of the cases

addressing removal issues, the courts have found that the complete preemption doctrine, a

concept associated with removal jurisdiction, does not extend to the FCA. In so ruling,

some courts in dicta wrote that when a plaintiff challenges billing practices as

unreasonable, as opposed to challenging improper billing based on deceptive advertising,

a claim for relief for damages under section 207 orthe FCA is available.5

1054301 (M.D.Ala. May 14, 1996); DeCastro v. AWACS. Inc" 935 F.Supp. 541 (D.N.J.
1996); In re Corncast Cellular Telecommunications Litigation, 949 F.Supp. 1193
(E.D.Penn. 1996).

See,~, Tenore v. AI & I Wireless Services, 962 P.2d 104 (Wash. 1998),
cert. denied, No. 98-947, 1999 U.S. LEXIS 1507 (U.S. Feb. 22, 1999).

4 ~ In re Long Distance Telecommunications Litigation, 831 F.2d 627,633
(6th Cir. 1987) (primary jurisdiction doctrine required referral of claim regarding
reasonableness of defendant's practices to Federal Communications Commission, but
state law claims for fraud and deceit based on failure to notifY customers of practice of
charging for uncompleted calls not preempted by FCA); Stein v. Sprint Corp., 22 F.Supp.
1210 (D.Kan. 1998) (filed-rate doctrine barred claims for fraud and breach of contract
and for damages or injunction requiring certain rate be charged, but did not preempt state
law claims under state statutes for injunction relating to deceptive advertising).

5 See Sanderson, Thompson. Ratledge & Zinny v. AWACS. Inc., 958 F.Supp.
947,955-56 (D.Del. 1997) (claims for statutory fraud and breach of contract did not
challenge reasonableness of billing practice or rate and therefore did not fall within the
scope of civil enforcement ofFCA); In re Comcast Cellular Telecommunications
Litigation, 949 F.Supp. 1193, 1203 (E.D.Penn. 1996) (true gravamen of complaint was
challenge to rates and billing practices and as such acuon under section 207 would have
been available); DeCastro v. AWACS. Inc" 935 F.Supp. 541, 550 (D.N.J. 1996) (section
207 does not provide federal cause of action for violations of a knowing failure to
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After caref~ulIy considering all the cases and pertinent provisions of the FCA, this

Court concludes that the FCA permits under section 207 a claim for damages for the

reasonableness of a particular billing practice, such as the practice of rounding Up.6

However, this Court must invoke the doctrine of primary jurisdiction and refer the issues

raised in this count to the Federal Communications Commission. See In re Long Distance

Telecommunications Litigation, 831 F.2d at 629-630 (primary jurisdiction applies where

claim is originally cognizable in courts but regulatory scheme requires enforcement of the

claim by administrative body, quoting United States v. Western Pacific R.R., 352 U.S. 59,

63-65 (1956)).

disclose a particular billing practice); Weinberg v. Sprint Corp" 165 F.R.D. 431, 438-39
(D.N.J. 1996) (no removal jurisdiction where plaintiffs state law claims related to
Sprint's advertising practices rather than the billing practice itself); Marcus v. AT & T
~, 938 F.Supp. 1158, 1167-69 (S.D.N.Y. 1996) (common law claims arose under
federal law and removal was proper).

6 No mention of the "filed rate" or "filed tariff' doctrine has been made. If this
case were governed by the filed rate doctrine, count I would be barred. ~ Marcus, 938
F .Supp. at 1169-70. This Court assumes that it is inapplicable because Defendants are
characterized as commercial mobile radio service providers, which are specifically
exempted from tariff filing requirements by the FCA. See Tenore V, AT & T Wireless
Services, 962 P.2d 104, 109-10 (Wash. 1998) (citing 47 C.F.R. sections 20.15(a), (c),
20.3, and 20.9(a)). In any event, whether competition in the area of cellular telephone
service necessarily makes any rate per se reasonable should be decided by the Federal
Communications Commission under the doctrine ofprimary jurisdiction. See In re Long
Distance Telecommunications Litigation, 831 F.2d 627, 631 (6th Cir. 1987) (claims based
on, 47 U.S.C. 201(b) ate within plirJlary jurisuictiUl1 ofI'CC); Kiefer v. Pagin~ Ncrwork,
Inc., 50 F .Supp. 681, 682 (E.D.Mich. 1999) (reasonableness of standardized late payment
charge should be referred to FCC).
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Florida Deceptive and Unfair Trade Practices Act

Plaintiffs challenge the failure to disclose the billing practice of rounding up as

deceptive under the FDUTPA. Applying simple preemption principles, as opposed to the

complete preemption doctrine required in removal cases, the courts have found that the

FCA does not preempt state law claims attacking the failure to disclose the method by

which a customer's bill is determined. Because this claim appears to be one of those

which are not preempted by the FCA, count IV will be permitted.

Breach of Contract

Essentially, Defendants argue that because Plaintiffs agreed to per minute billing,

Plaintiffs cannot state a cause of action for breach of contract. Plaintiffs respond that

although some of the customer contracts contain the term "per minute billing," that term

is not defined. On balance, the Court finds that count III alleges sufficient facts at this

stage to state a cause of action for breach of contract.

Claim for Injunction

The Court agrees with Defendants that Plaintiffs have failed to allege a cognizable

claim for injunctive relief. Plaintiffs have not persuaded this Court that a separate and

independent federal claim for injunctive relief exists in this case. Plaintiffs state that they

"are not specifically seeking an injunction on a federal common law theory" but that
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"such relief is commonly recognized" by the state courts of Florida. (Dkt. 76 at 11). To

the extent Plaintiffs seek injunctive relief pursuant to FDUTPA, they must do so in count

IV.

Personal Jurisdiction over Non-resident Defendants

Plaintiffs counter the Non-resident Defendants' arguments with the fact that the

contract attached to the complaint specifically defines them as parties to the contract. The

customer service agreement attached as Exhibit B to the Third Amended Complaint

provides that the agreement "is made by GTE Mobilnet Service Corporation, on behalf of

its affiliates and subsidiaries." The complaint alleges that the Non-resident Defendants

are either the subsidiaries or affiliates of GTE Mobilnet Service Corporation. (Dkt. 70 at

para. 11). Defendants' counter affidavits have not shown otherwise. Consequently, this

Court finds that personal jurisdiction exists over the Non-Resident Defendants.

It is therefore ORDERED AND ADJUDGED as follows:

1. The Dispositive Motion to Dismiss Plaintiffs' Third Amended Complaint

filed by GTE Wireless Incorporated and GTE Wireless of the South Incorporated (Dkt.

72) is GRANTED in part and DENIED in part. The motion is granted as to count II and

denied as to counts I, III, and IV.

2. The Dispositive Motion to Dismiss Plaintiffs' Third Amended Complaint

filed by Defendants GTE Corporation, GTE WIreless of Houston Incorporated, GTE
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Mobilnet of Cleveland Incorporated, and GTE Mobilnet of the Southwest Incorporated

(Dkt. 74) is DENIED.

3. Under the doctrine of primary jurisdiction, the Court hereby REFERS count I

to the Federal Communications Commission (FCC) for a decision. Plaintiffs are directed

to file a petition for a determination of the issues contained in count I with the FCC. The

Clerk of the Court shall certifY a copy of the entire record in this case to be transmitted to

the FCC.

4. The remaining claims are hereby STAYED pending a determination of the

reasonableness of Defendants' billing practice of rounding up. The parties shall advise

this Court of the FCC's mling or other determination immediately.

5. All other pending motions including the motion for class certification (Dkt.

50) are DENIED with leave to refile after the FCC has rendered its decision.

6. The Clerk is directed to administratively close this case.

DONE AND ORDERED at Tampa, Florida, on this~ day of October, 1999.

CTJUDGE

COPIES FURNISHED TO:

Counsel of Record
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